
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Seatra in Shipbui ld ing Corp.

for  Redet .erminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sa les  &  Use  Tax

unde r  A r t i c l e  28  & ,29  o f  t he  Tax  l aw

fg r  t he  Pe r i od  4 /7 /69 -8 /31 /72 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
13th day of February, 1980, he served the within not ice of Determinat ion by mai l
upon Seatrain Shipbui lding Corp.,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
f o l l o w s :

Seatrain Shipbuilding Corp.
Brooklyn Navy yard
Brooklyn,  NY 11205

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

13th day of  February,  1980.

proper ly  addressed wrapper in  a

exclus ive care and custodv of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Seatra in Shipbui ld ing Corp.

AFFIDAVIT OF UAIIING
for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sales  & Use Tax

under Art ic le 28

for the Period 4

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  February,  1980,  he served the wi th in not ice of  Determinat ion by nai l

upon the representat ive of  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid r { r rapper addressed as

fo l l ows :

Si rs
Gates & Laber
1345 Ave. of the Americas
New York,  Ny 10019

and by deposit. ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United states Postal service within the state of New york.

That deponent further says that the said addressee is  the representat ive of

for th on said wrapper is  the lastthe pet i t ioner  here in and that  the address set

known address of the representat ive of t i t i

Sworn to before me th is

13 th  day  o f  Feb rua ry ,  1980 .

29 of the Tax Law

69 -8 /3 r / 72 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  13 ,  1980

Seatra in Shipbui ld ing Corp.
Brooklyn Navy Yard
Brooklyn,  NY 11205

Gent lemen:

P1ease take not ice of  the Determinat ion of  the State Tax Cornmiss ion enclosed
herewi th.

You have now exhausted your right of revievr at the administrative level.
Pursuant  to sect ion(s)  1138 & 1243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Comrniss ion can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
acco rdance  w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Commiss ione r  and  Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
GaLes & laber
1345 Ave. of the Americas
New York, NY 10019
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Appl icat ion

o f

SEATRAIN SHIPBUILDING CORPOMTION

for  Revis ion of  a Determinat ion or  for
Refund of  Sales and Use Taxes under
Art ic les 28 and 29 of  the Tax Law for
the Per iod Apr i l  1 ,  1969 through
A u g u s t  3 1 ,  1 9 7 2 .

I .  l . /hether  or  not  cer ta in "Clyde" or

property  exempt f rom sales and use taxes.

II. Whether or not certain overhead or

improvements within the meaning and intent

DETBRMINATION

gantry cranes const i tuted real

br idge cranes const i tu ted capi ta l

o f  sec t i on  1105 (c ) (g )  o f  t he  Tax

Applicant, Seatrain Shipbuilding Corporation, Brooklyn Navy Yard, Brooklyn,

New York, f i led an appl icat ion for revision of a determinat ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

Apri l  1,  1969 through Augusr 31, 1972 (FiLe No. 771gl) .

A formal hearing was held before Michael Alexander,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two Wor1d Trade Center,  New york, New

York, on February 25'  1978 at 9:30 A.M. and r, i ras cont inued June 22, 1978 at

8 :30  A.M.  and Jury  19 ,  1978 a t  1 :30  p .M.  Appr ican t  appeared by  Gates  and

Laber ,  Esqs .  (Jerome Kre tchmer ,  Esq. ,  o f  counse l ) .  The sares  Tax  Bureau

appeared by Peter crotty,  Esq. (Frank Levit t  and rrving Atkins, Esqs.,  of

counse l ) .

ISST]ES

I,aw.

I I I .  Whether one of the "C1yde" cranes in isssue const i tuted machinery and

equipment for use direct ly and exclusively in the product ion of tangible



- 2 -

persona l  p roper ty  in  accordance w i th  the  prov is ions  o f  sec t ion  1115(a) (12)  o f

the Tax Law in effect pr ior to August 31, 1972.

FINDINGS OF FACT

1.  Appl icant ,  Seatra in Shipbui ld ing Corporat ion,  executed a Consent

Extending the Per iod of  L imi tat ion for  Assessment  for  the taxable per iod

september 1,  1969 through August  31,  1972 to september 20,  L976.

2.  On November 2L,  1975,  the Sales Tax Bureau issued a Not ice of  Deter-

mination and Demand for PaSrrnent of Sales and Use Taxes Due for the period

Apr i l  1 ,  1969  th rough  Augus t  31 ,  1972  fo r  $1 ,077 ,441 .97 ,  w i t h  pena l t y  and

i n t e r e s t  o f  $ 6 0 3 1 2 9 2 . 1 2 ,  f o r  a  t o t a r  o f  $ 1 1 6 8 0 1 7 3 4 . 0 9 ,  b a s e d  o n  a  f i e l d  a u d i t

of  appl icant 's  books and records.  Appl icant  t imely f i led a protest  wi th

respect  to  the said determinat ion.

3.  The not ice of  determinat ion referred to in  F inding of  Fact  "2"  was

revised downward.  Appl icant  agreed to a tax in  the amount  of  $286,518.03 but

d i sag reed  to  an  add i t i ona l  t ax  o f  $167 r878 .28  w i th  respec t  t o  ce r ta in  I 'C l yde t '

and overhead cranes.

4.  The Sales Tax Bureau and appl icant  have st ipulated that  a l l  o f  the

cranes in issue,  except  one,  r .Jere ent i t led to the state-wide manufacturer ts

exempt ion under sect ion 1115(a)(12)  of  the Tax Law and that  one of  the cranes

was used in common housekeeping fac i l i t ies and in manufactur ing.  The Sales

Tax Bureau contends that  a l l  o f  tbe cranes in  issue are subject  to  the New

York Ci ty  sales tax of  3 percent  pr ior  to  August  31,  1972 and that  one of  the

cranes is  subject  to  both state-wide and New York Ci ty  sales and use tax.

Appl icant  contends that  the insta l la t ion of  the cranes const i tu ted capi ta l

improvements to real property as defined in the Real Property Tax law and is

exempt f rom the imposi t ion of  sa les and use taxes.

5.  The gantry or  f 'C lyde" cranes are ut i l ized to assemble por t ions of
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ships on the ways. The crane boom and body are mounted on four legs, each of

which, in turn, rests upon a wheeled platform simi lar to a rai l road f latcar.

A11 of the moving platforms move lateral ly on steel rai ls.  These cranes were

special ly designed for use in appl icantrs shipyard and were assembled on the

s i t e .

6. The br idge or overhead cranes consist  of  an I-beam element that spans

the ent ire width of a factory bui lding. Wheels fastened to each end of the

beam run on tracks mounted on the wal ls of the bui lding so that,  with the aid

of electr ic winches, the beam can be rol led from one end of the structure to

the other.  The crane operator 's cab, from which the crane element is suspended,

moves lateral ly along the beam from one wal l  to the other.  Thus, the crane

can be moved to any point in the depth or width of the bui lding. Each of the

special ly designed br idge cranes had to be mounted in place by removing a

port i -on of the bui lding's roof in which i t  was instal led. The aforementioned

bridge cranes are ut i l ized to manufacture or fabr icate structures or parts in

the bui lding or repair  of  ships.

7 -  The gantry or ' tClyde" cranes can be dismantled and are removable

without ser ious injury or damage to the freehold or real  property.

8. The br idge or overhead cranes cannot readi ly be dismantled or removed

without ser ious damage or injury to the bui ldings in which they are housed.

CONCIUSIONS OF LAI{I

A. That the instal lat ion of the br idge or overhead cranes const i tuted an

addit ion or capital  improvement to real property,  property or 1and, as the

terms real property,  property or land are def ined in sect ion 102 of the Real

Property Tax law, within the meaning and intent of  sect ion 1105(c)(3) of the

Tax Law.

B. That the instal lat ion of the gantry or t tClydett  cranes did not const i tute
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an addit ion or capital  improvement to real property.  (City of Bayonne v. Port

Jersey Corporat ion; Glgba1 Terminal and Container Services, Inc.,  Supreme

cour t  o f  New Jersey ,  - - -N.J . - - - ,  March  20 ,  1979.  see ccH s ta te  Tax  Repor te r ,

New Jersey, Vol .  2 1t200-809; p. 10, 763.)

C. That one of the gantry or "Clyde" cranes referred to in Finding of

Fact "4' t  did not const i tute machinery or equipment for use direct ly and exclu-

sively in the production of tangible personal property, within the meaning and

in ten t  o f  sec t ion  1115(a) (12)  o f  the  Tax  Law in  e f fec t  p r io r  to  August  31 ,

7972.

D. That the aforementioned "Clyde' f  crane referred to in Conclusion of

Law ttCtf  was therefore not exempt from sales and use taxes.

E. That the remaining gantry or "Clyde" cranes in issue herein were

subject to the New York City Sa1es and Use Tax Law.

F. That the determination of the Sales Tax Bureau is hereby amended by

deleting therefrom the tax imposed on the overhead or bridge cranes in accordance

with Conclusion of Law t tA",  above.

G. That the Audit Division is directed to recompute the tax due in

accordance with Conclusion of law t tFtt ,  above.

H. That the appl icat ion of Seatrain Shipbui lding Corporat ion is granted

to the extent of conclusions of law t tAtt ,  'Frr  and rf  Grr and is in al l  other

respects denied.

DATED: Albany, New York STATE TAX COMMISSION

FEB 1 3 te80

COMMISSIONER


